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Cr. Appeal No.191/1 of 2000
Criminal revision No. 37/1 of 2002
: Miirder reference No. 9/1 of 2001

IUDGMENT;

SAEED-UR-REHMAN FARRUKH, J.-. By this judgment
we propose to decide the following three matters as these anse oul of
the common judgment dated 13-9-2000 passed by . learned = Sessions
Judge, Abbottabad:-

Cr. Appeal No 191/1 of 2000,
{Muhammad Rizwan and another Vs. The Stale).

[ ]

Cr. Revision No, 37/1 of 2002
(Muhammad Rafig Vs, Mubammad Rizwan and another).

3.  Cr. Murdey Reference No. 9/1 of 2001.

Through the impugned judgment, the leamed wial Judge
convicted and sentenced the appellants as under:-

Muhammad Rizwan

1) Ufs 30234 PPC Death sentence and fine of
Rs.one lac ufs S44-A Cr.P.C or
in default six months R.1.

1) Uis 379 PPC Three vears R.1L and fine of
, Bs, 5000 -

i) Uis 411 PPC three vears R.1. with fine of
Rs.5000/-

Mst, Rukhsana Naz

i) LU/s 302/34 PPC Life imprisonment and fine of
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Rs. One lac u/s 544-A Cr.P.C
or in default six Months R.1.

i) U/is379PPC Three years R.1 and fine of
: Rs.5000/-

)  Wis4ll PPC Three years R.I. and fine of
Rs.5000/-

Both the convicts have challenged their convictions / sentences

by filing a joint appeal while the complainant Mian Muhammad Rafig
has filed revision petition seeking enhancement of the sentences

awarded to them.

o The genesis of the case may be narrated. On 21-9-1996 Munsif
Khan LLH.C police station Doonga Gali (PW-11), who was on patlml
duty on hearing rumour about the presence of dead body lying near
Chathri Walla Mohr rushed there. He found the dead body of a person
aged 40/45 years |lying there in a pool of blood with a wound on the
left side of the chest out of which blood was cozing. He searched the

body of the deceased and recovered a sum of Rs.5229/- besides some

visiting cards, After preparing spot inspection, the injury sheet {Ex-
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PW-11/1) and inquest repoit (Ex-sw11/2 he semt the dead body for
post mortem examination to the mortuary through Muhammad llvas
constable. It was on the basis of his Murasila (Ex-PA/1) that FIR was
registered at police station Doonga Gali on 21-9-1996.

L8 Investigation was initialed and on completion thereof both the
appellums Muhammad Rizwan and Mst. Rukhsana Naz  were
challaned to court to lace trial under sections 302/34, section 379, and
section 411 PPC.

Both the appeliants denied the correctness of the allegations
levelled against them in the charge sheet and claimed trial. In all, 20
witnesses were produced by Lhe prosecution in support of its case
besides tendering some documents in the evidence.

4, Mian Muhammad Rafiq PW-1 deposed that the deceased Mian
Muhammad Riaz was his elder brother who was a contractor by
profession. During the days of occuirence he was constructing District

Headguarter Hospital of Haripur. He identified the dead body of the
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deceased before police and the doctor, who conducted the post

moriem examination.

He went on to depose that the deceased was the owner ol car

bearing No. PRB-87 though it had not been transferved in his name

officially. However, the said car was in his use. The witness was

shown phetographs of the car (seven in number as Ex-PW-1/2 10 Ex-

PW-1/8) and he identified the same. He deposed that both the accused

were brother and sister inter-se and they lived in Lahore,

During cross-examination, he conceded that he did not charge

anvone for the murder of his brother at the tume of identification of the

dead body. However, in his statement betore the police {recorded on

24-9-1996) he charged the appellants with the crime. He contended

that at the time of identification of the deceased he inquired [rom the

police about the car and was told that it had not been recoverad so far.

He deliversd photo copy of registration book of the car  (to the

police} which was “probably™ purchased by his brother at Haripur
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about two / three yewrs before the occurrence. A receipt about
purchase of the car from Chaudhry lrshad was produced by him
before the police. He admitted that the car was registered in the name
of Gulistan Cinema Lahore and he was not sure as to whether it was
shown to be owned by one Muhammad Arit or not.

5. Mehmood Akbar Kiyani PW-2 deposed that he knew deceased
MMuhammad Riaz. On 21-9-1996 he read the news about the murder of
Mir Murtaza Bhutto . He immediately conmtacted Mian Muhammad
Riaz at Istamaha;;f o discuss about the murder. He stated that he was
member of Central Executive of National Peoples Party. Rawalpindi
while Mian Muhammad Riaz was President of N.P.P [slamabad.
During the conversation the deceased informed him that he had
received some guests from Lahore and he would ring him up
afterwards. It was at midnight that he received a call from Aurangzeb,
uncle of Muhammad Riaz, while he was asleep,who ani:u.'med him

about his murder. Aforesaid Aurangzeb pave him the telephone
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number of Mian Muhammad Rafig, younger brother of the deceased
at Abbottabad who talked to him to confirm the news about the
murder of Muhammad Riaz,

His assertion that it was Aurangzeb who inforred him about
the murder of the deceased was found missing in his statement belore
the police (Ex-PW-2/D-1). Same was the position about his assertion
that it was Aurangzeb who gave him telephone numbe of Muhammad
Rafig to talk about the murder at Abboitabad. The winess voluntecred,
at that stage, that his statement was not recordd by the police in his
presence,

6. Auraigzeb PW-3 deposed 1t the deceased Whs “connected
with me in relation”. They us? to stroll together in the Park F-10 in
the evening. A few davs befe the occurrence the deceased informed
him that bz had gone to paore to purchase furniture for the marriage
of his daughter. He wi him that he met there Muhammad Rizwan

il Rokhsang N appelionts who knew him carlier and they told him
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that they would be visiting Islamabad for getting visa for Muhammad

Rizwan. The deceased informed him that he would “take them to

Ayubia for visit." This portion of the statement of the witness

regarding conversation between him and deceased was objected to by

the learned defence counsel as being hearsay.

During cross-examination, he conceded that he did not state

before the police that the deceased had told him about his visit Lo

Lahore to purchase furniture for the marriage of his daughter. He also

did not inform him about the day on which his guests Muhammad

Rizwan and Rukhsana Naz i.e, appellants herein, were to visit him.

The deceased had also not mentioned the name of the country for

which Muhammad Rizwan wished to obtain visa. He conceded that

the deceased was not operating any traveling agency,

[ Khalid Riaz PW-4 deposed that he was working with Amjad

Khan at Shad Bagh jail road, Lahore, who was a car dealer. He and

his lriend Javed lgbal went to Johar Town and met a police officer
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wio requested them 1o witness the recovery of case property of this

case, The police party entered the house alongwith him (the witness),

Javed Igbal and Mst. Rukhsana Naz appellant. She led them to a room

in the upper story of the house and, in their presence, she produced

revolver Ex-PIL, four live rounds (Ex-P2), and a license (-3} which

were sealed into two parcels. The recovery memo qua these items

(Ex-PW-4/1) bore his signature as a marginal witness. Javed lgbal

also signed 1t in his presence. The police officer also prepared site

sketch of the house from where the pistol was recovered.

During cross-examination, he stated that no Councilor from

Lahore was available at the spot “for pointing out the recovery.” The

witness gave the description of the location ol the house. He,

however, could not state as to whether the house was situated within

the limits of Municipal Committee or Cantoniment, He admitted that

the place of recovery was at a distance of 8/9 kilometers from fis

house,
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K. Malik Riasat Ali PW-5 deposed that he was working as
Property dealer in sector 1-10, Islamabad. On 2 l9-1096 ]‘fﬂ had gone
to the place known as * 17 Meal” in connection with purchase of
somme land. At 11.00 a.m, while he was waiting for his companion’on
the road side, motor car No. PRB-87 owned by Muhammad Riaz
_ deceased reached there. It was being driven by him. Muhammad Riaz
on spotting him stopped the car for 2 minute or two. One Person was
sitting with Muhammad Riaz on the fromt seal while a lady was seated
in the rear seat. On inquiry the deceased stated that he was on his way
to Murree, The person who was accompanied the deceased was a tall
man and clean shaved while the lady was aged about 40 to 45 years
and was a fashionable one. Un the next morning he heard about the
muwder_nF Muhammad Riaz. He conveyed information {about his
meting the deceased) to Mian Muhammad Rafiqg, after the funeral

CeErgmony was over.
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During cross-examination, he admitted that he appeared before
the police on the 3" day of the occurrence. He denied the suguestion
that his statement 'ﬂ.'::!.s anti-dated. He received the information abowt
the occurrence on the "morning of next following day on which he
met the deceased.” He did not convey this information further to
anybody. He met Mian Muhammad Rafiq and Miskeen PWs on the
afternoon of the day next following the day of occurrence. He did no
know whether Miskeen PW was brother ol the widow of the deceased,
He conceded that the deceased was not his friend, He talked to the
deceased only for one or two minutes at the place called *17 Meal”.
He had not seen the companions of the deceased earlier. His assertion
that the male companion of the deceased was tall statured was found
missing in his statement before the police (Ex-DA). It was suggested
to him that per prosecution version Mr. Wasti, Director C.DLA saw the

deceased alongwith a woman at 2.00 pan on the day of occurrence at

Ayubia which was at a very short distance from the place ol
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occurrence, The witness replied that he did not know Mr. Wasti and,
therefore, he could not accept this suggestion,

9. Abdus Saeed Tehsildar PW-6 deposed that during the days of
occurrence he was posted as Tehsildar, District Abbottabad, On 16-

10-1996 SHO police station Doonga Gali brought an application Ex-

PW-6/1 which was duly marked to him by the Senior Civil Judge
Abbotabad on which he went to the District Jail Abbottabad. He
arranged in the jail the identification parade of the accused. Mst.
Rukhsana Naz appellant alongwith few other females was brought
there and the witnesses were summoned to identify the accused.
Muhammad Miskeen PW correctly identified Mst. Rukhsana Naz
appellant. This process was repeated thric; by him. He prepared report
Ex-PW-6/2 (in this behalf), in his handwriting which bore his

signature. On the same day Muhammad Rizwan appellant was

produced before him for identification parade. He was correctly
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identified by Muhammad Miskeen and Riasat Ali PWs vide report Ex-
PW-6/3.

This witness was cross-examined at some length by the defence
in an attempt to show that he did not take proper precautions to ensure
that correct and proper identification parade was held. Howewver,
nothing materially beneficial for the defence came out on record in
this behall. He denied the suggestion that the accused objected that the
witnesses had seen them. He did not ask the SHO the reason for the
delay in applying for identification parade.

1.  Abdur Reshman PW-7, ex-counciler of Union Council Seer was
a marginal witness to the pointation memo (Ex-PW-7/1) through
which both the appellants, while in police custody, led the [LO to the

place of oceurrence known as Chattar Wala Mobr and also the place

where Muhammad Riaz deceased was done 1o death. They also

pointed out the place from where the police tock into possession car

No. PRB-87. He signed the said memo as a marginal witness,
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Dhring cross-examination, he explained that he had gone to

police post Changla Gali to peruse a report which was lodged by him
and the 1.0 asked him 10 join the investigation of the present case.
L1, Sultan F.C PW-8 was marginal witness to recovery memo (Ex-
PW-8/1) regarding recovery of currency notes worth Rs.5229/- of
different denominations (Ex-P4), seven cards (Ex-P3), and one Casio
Watch (Ex-P6), during the search of the body of the deceased. He was
also marginal witness of recovery memo of few pieces of wood Ex-P7
alongwith leaves and pebbles Ex-P8 which were blood stained
(Ex-PW-8/2), His assertion that wood pieces were recovered was
lound missing in his statement belore the police,

Statement of Raj Muhammad, Head constable PW-9 15 ol
formal nature and need not be dilated upon.

12, Statement of Babar Javed, resident of House No.135, Street
Mo, 22, Sector F-10/2, Islamabad (FW-10) is to the effect that e was

property dealer in F-10 Markaz Islamabad. Mubhammad Riaz deceased
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was known to him for the last three/lour years prior to the occurrence.

On 21-9-1996 he alongwith his family had gone 10 Murree. Al about

5.00 7 6.00 p.m. while he was slanding near Committee Bagh he saw

the car of Muhammad Riaz (PRB-87) coming from Murree. He

signaled the car to stop but the driver did not oblige. He noticed that

some unknown person was driving it. A lady was sitting beside him in

the front seat. He rang up Muhammad Riaz and his daughter who

informed him that he had not returned home till then. On the

following day Mian Muhammad Rafig complainant informed him

about the murder of his brother Muhammad Riaz in Nathiagali area.

During cross-examination, he stated that he did not know as to

whether the car No. PRB-87 was owned by Muhammad Riaz or not.

However, he had seen it being used by him while he was alive. He

stated that the deceased was a political figure and well known to him.

He met Mian Muhammad Rafiq PW on the day of funeral of the

deceased. He insisted that he could recognize the car by its colour.
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3.  Munsif Khan PW-11 posted as [HC police station, Doonga Gali

at the relevant tume, deposed that on receipt of information about the

presence of a dead body at Chatri Mohr _he reached the spot and

searched the body ol the deceased and recovered a sum of Rs.5229/-
and few cards of ditterent names. He prepared the Murasila, imjury
sheet and inquest report and sent the dead body 10 the moruary ai
Civil Hospital, Abbottabad.

14,  Muhammad llyas constable PW-12 escorted the dead body 1o
the mortuary and alter the post mortem handed 11 over to the refatives
of the deceased.

15.  Dr. Wagar Ahmad PW-13 deposed that during the days of
occurrence he was posted in Distnet  Headquarter  Hospital
Abbottabad, On 22-9-1996, he conducted post mortem examination
on the dead body of Muhammad Riaz. According to his-observations,

rigors mortis had started developing in the body. He noticed the

following injurics:-
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INJURIES:

1. An entry wound on the chest on lelil side in the hilth
inter¢ostals space 3 W 4 inches 1o the left of sternal
border. It measured about 2" X 1" in diameter
inverted and there are no signs tattooing or
blackening.

[

An exit wound on the back on left side below the tip
of scapula, in the 8" intercostal space. The wound
measures about 3™ X 3" in diameter and edges are
averted with large amount of blood found oozing from
tL.

ABDOMEN:

Stomach:  Particle food digested found in the stomach .

THORAN:

l. Rils il |_':|I'Ii.|i|y_|..':-{ Belisny swisinimedl Mool Tosnl
lenciured
_- Lett bath plevrae found ruptored amd collapsed amd

lelt plewrae cavity was [l of Blood (ibwsat SO0 mil )
Found insice it

i el lung Tound eerated i the lower lobe doe
woied Mo .

4. Lelt venlriele of the heart Towd  Facerabed sl
penctrated through and twough,

In the opinion of the doctor the death was due o fire arm injury

resulting in serious damage to the heart and left lung. The time

between injury and death was within 15 minutes and between death

and postmortem was within 12 hours, He proved his post mortem

report Ex-PW-13/1.
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During cross-examination, he stated that it was not possible for
him to say whether the injuries were caused by a shot lired from a 32
bore revolver or 4 30 bore pistol or a rifle because he was not fire arm
expert. He also could not say with certainty that the injuries could be
caused by a shot fire froma distance of 50 to 60 feet nor could be say
that a stray bullet siruck the deceased,
16.  Ghulam Sarwar ASI PW-14 was a marginal witness of recovery
memo (ExPW-14/1) regarding a Photostat copy of duplicate bill of
telephone in the name of Mst. Rukhsana Naz appellant. It was
produced by Mian Muhammad Ralig complainant.
17. Statement of Saldar son of Allah Ditta PW-15 is stated w be
quite signilicant for determination of the fate of this case. He deposed

that he was working as a painter of Motor Cars on Link Tempel Road,

Lahore. On 22-9-1996 the two appellants met him in a motor car of

maroon colour and they asked him to change s colour into golden m

such a way it should like original one. His labour charges were lixed
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s Ws 13000 aut el which they paid him R<30000- They lehl the
vehicle beanme No PRE-182 with him and he sturted the puimtwerk.
Alter one week Muhammad Rizwan again visited his shep and gon
one coating al paint dene in his presence. The witness demunded [ram
him the remaining meney but he did nol eblige. He hewever. pave lis
telephone number in writing o him, 10 was en 8100
Muhammad Rizwan led the pelice party in handeulT to his »
He painted aut the car in question to the palice which was taken ..
possessian by ol

This wiimess was subjected te somewhal lengthy cress-
examination ans his assertion that the car wus partly painted by hin in
the presence of Mubammad Rizwan appellant and he pave his
telephone number in writing was found missing in his statement ander
sectjon 161 CrPC He denied the suggestion that the pelice
pressurized him to make statement befors Magistrate in stppett al the

prosecution case,
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|8. Mehmeed lrshad PW-10 depesed that the car in question which
was Honda Accerd, Model 1984-85 was purchased by him Irom
Kayunt Meter Rawalpindi but it had net vet been transierred in his
mame. He seld the same through Kayani Motor, Rawalpindi in 19091 1o
one Muhammad Riae through o receipt. He produced photostal copy
ol the receipt {|~.'~'.*J"'-"|.'-Illlrll lor o sum of Rs 54200000 e Tamded
over oapen tramsler leter alongasath three idemntiny cards Bx-PW- 10/ 3-6
and other papers regarding registration ol the car besides the original
registration book o thie buyer,

During cooss-esamimmtion, it came ool that the Gt tiat Die sold
the cor thrsugh Kayan motors was pot mentioned in s statement
belare the police under section 161 CrnC. e dented the suggestion
that the reasen for not getting the car transferred in his nume wus Lo
aveid the payiment of tax,

19, Mr, Azhar Khan, Senier Civil Judge' Judicial Magistrats,

Peshawar entered the witness box as PW-17. Tle depesed that during
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the days of eccurrence he was pesied as Senier Civil Judpe / Jml'u;iul
Magistrate, Abpollawad. ®@n (818199 Muhammad Rizwan
appellant was preduced laqfir: hum fer recerding his conlessional
statement. Afler ebserving the requisite legal requirements o this
behall” he proceeded to record his confessional stalément [I-'.h.-ll""n.?l;"-
17/2). He dictated the same o his steoo verbatio. On completion ol
the statement it was read out to Mohanmad Rizwan appellant sd he
:]ppeml.ﬁqt his certificate vide section 364 Cr.P.C (1Ex-PW-17/3),
During  cross-cxamination,  he  admitted  that it wis ot
mientioned anywhere in the procecdings tha handent s of S IR HTTRTIEH T
I{i'.-'.\-..mn were gol removed before reconding his statement. The
applicatien prt:suuiud by the police for recording the :'u|1l'1:!~=:~itlmill
statement did net mentien the date of arrest of Muhammad Rizwan.
He went en ie depesc that after recerding the cenfessienal statement
of Muhammad Rizwan was handed ever te Karim Bad Head

constable for taking him to judicial lock up. He stated that 1t was not,
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in his knewledge that the S H.® esainsd a jail warrant frem the -
Assistant Cemmissiencr Abbettabad in cennectien with prececdings
under sectien 187/15] Cr.P.C and that the ceunsel of the accused had

filed a habeus cerpus petitien under sectien 4%| en 3~.lll‘.—.l,!'!i.-11:,

-

hewever, cenceded that Muhammad Rizwan leld him, en his querny,
that he was in pelice cusledy since 2e-9-1%% and that Lie had besn
tertured “te seme extent.”

He went on le depese that he recerded the ﬁlaiemﬁnt.s of Safdar
and Taj-ud-Win PWs under section 184 Cr.®.C on 20-19:199. |
20, Zulfigar :T‘tnslalllc attached te pelice statien Cily :Ah;thah_d,
FPW-13 depesed that he teek arti-clcs mentiened in thi‘:. "EFFiF.ES- €]
F.S.L Peshawar.
21, Mubammad Ratique Khan SHI_ PW-19 itﬂs:ﬂ that durmg the
days of lccu]-rfnvf't he was pesied as SH® pelice statien In’nﬁ .Gal-j..

He carried sut the investigation «f the case which, inter-alia, included’

the receveries of blosd stained pieces of weed alinigﬁ.u_ith' pn:‘tl_n.'hles and

w
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stenes (rem the spel. Last wern clothes of the deceased were preduced
wefere lum oy Muhamimad [lyas censtawle, after west meriem
examinatisn.

He depesed that Mst, Rukhsana Naz was arresicd on 4-19-199%¢
and she led the pelice party te her heuse situaled m Jehar Tewn
Lahere and frem the cupweard she teek sul revelver Mo, AZ32e#
(Ex-P1), Pak Made 32 bere, four live cartridges (Ex-P2) which were
found in the chamber of the revelver, alengwith a license (Ex-P3).
These items were taken inte pessessien and sealed inte warcel. He
arrested Muhammad Rizwan appellant en 4-10-19% whe made
disclosure and led te the recevery of car Ne. PRH-132 at  the shep of
S. Bres, Painting and Penting. He found the numbeer plate of the car te
e fictitieus ene. The vehicle had ween earlier handed ever Lo
Muhammad Satdar Benter.

He further depesed that vide application Ex-PW-19/3 he sent

revelver Ex-P1 te the Arm Expert threugh the Meharrar, e arranged
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the identificatien parade ol the accused in the jail premises by
Mubammad Miskeen and Malik Riasat Al PW's. He also el
recorded the statements ol Suldar and Taj-ud-Bin under section 164
Cr.[nC. The repert of the Forensic Science Laberatery was preduced
v him as Ex-PW-19/4. He took inte pessession Phetestal cep el
telephenc bills in the pame ol Mst, Rukhsana N:?ll which were
preduced befare him by Mian Muhammad Rafig. These cepies
pertained te dates be. [7-9-1996, 15-9-199% and acain 13-9-199g,
Aller cempletion el investigation he submitted chullan in ceurt.

This witness was cross-examined at great lensth. He cenceded
that despite efferts lor two days neither any eve-witness came lerwurd
wor any clue abeut the culprit could be vraced. Buring this peried the
investigatien was * done on ditferent pessible lines”. It was en
23-9-1996 that he met Mian Mubammad Rafig at his heuse and
during cenversation with him it transpired that his brether’s wite had

informed him that her husband received a telephane call frem Laherc
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and after closing it he informed her that he was going 10 zdamabad to
;
attend/receive his puests who were coming there to colleet visa. He
also told that they would visit Murree Avubia. He took out his car and
went away. It did not come to his notice that deceased was of immoral
character and thut_ he was running a guest house at Islamabad for
immoral activities and black mailing. It was on 24-9-1996 that the two
appellants were interrogated and ultimately arrested. The witness was
shown a copy of habeus corpus petition filed by the counsel of the
appellams against him under section 491 Cr.P.C alleging that they
were detained by the police since 26-9-1996 (Ex-PW-19/D-1). Copy
of the order passed on the said habeus corpus petition, Ex-PW-19/D-2
dated 9-10-1996 was also placed on record where by the said petition
was dismissed as having become infractuous, This petition was filed
in High Court on 3-10-1996 on which I'!ni}lii.‘ﬁ" was issued Lo him and he

attended the court with record. According to him the arrest of the

accused was made on 4-10-1996 from Bus Stop, Haripur. He
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conceded that on the day when Muhammad Rizwan was produced
before the Magistrate his co-accused i.e, sister was in police custody
in connection with this case, He denied the suggestion the statement
ol Muhammad Rizwan under section 164 Cr.P.C was got extracted
through 3" degree methods,

He deposed that the registercd owner of the car, as reporied by
the Registration Authority Peshawar, was Gulistan Cinema Lahore.,
He denied lack of knowledge that there was some dispute between the

deceased and one Mian Abdul Khaliq regarding sale of some fumiture
to him.

22, Last witness produced by the prosecution was Muhammad
Miskeen resident of Rawalpindi as PW-20. He deposed that he knew
the deceased as well as Mian Muhammad Ralig complainant. On 21-
G- 1996 at 10.00 or 10.30 a.m he was standing in the Chowk of Rawal
Dam waiting for a taxi. In the meanwhile, he saw Mubanunad Riaz

{deceased) driving a car who stopped it near him and shook hund with
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him. He saw a young man sitting on the front seat with him, aged
about 35 years or so and also a woman on the rear seat in the car. She
was aged about 40 years or so. She was a fashionable woman.

[t. was on the night between 21/22-9-1996 that he learnt about
the murder ol Muhammaﬂ Riaz. He went to Abbottabad in the
hospital and met Mian Muhammad Rafig and informed him about his
meeting with the deceased in the company of a imman and woman in the
car which was heading towards Murree.

He further deposed that he joined the identification parade in
Abbottabad jail on 16-10-1996 and he identified both the alp]'uzllantﬂ as
the persons who were seen by him in the brief meeting with the
deceased, referred to above.

During cross-examination, he stated that the deceased was his
paternal cousin. He denied the suggestion thal he was a bogus witness

and that before the identification parade the accused had been shown
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to him and Malik Riasat Al PW by the police and their photographs
had also been supplied to them.

23, After closure ol the prosecution evidence, the statements ol the
appellants were recorded under section 342 Cr.P.C.  Muhammad
Rizwan appellant, while denying the prosecution story in tolo ook up
the plea that the wdemtification parade, as held, was illegal. e had
been shown o the PWs prior o the identification parade. Ve also
specilically demied that the cor hulunging to deceased (PRIIETT was
seen by Babar Javed PW-10 o0 209, 1980 00 5-60 pon, being driven by
fim.

As regards the conlessional statement dired FO=HO=10000 (-
PW-17/21 he conceded that he did get the statement recorded bt
was false and involuntary and was the out come  of the torture by the
police details whereof were mentioned by him in the application sent
from jail as well as in his habeus corpus petition, liled belore the

Hon ble High Court.
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As regards requestion about the report of forensic science
expert vide Ex-PW-19/4, His answer was as under:-

As no crime empty was recovered from anywhere,
this evidence was useless. Furthermore this evidence
was contrary lo alleged confession attributed to him,
according to which the pistol used was a difterent one.”

He was asked to offer explanation about the calls made on
17-9-1996 once and twice on |8-9-1996 from the telephone of his
sister 1o telephone No, 293950 ot [slamabad, which hel.-.mgn.-:aj ter the
deceased. All that he could say that was the document was not duly
proved and the evidence in this belall was rrelevant and false.

In reply to the question as to why the PWs have deposed
against him, he ook up the plea that the relatives of the deceased,
Mian Muhammad Rafiq and Miskeen PWs etc had falsely implicated
him in the case due to their ill-lounded suspicion.

He offered to lead defence evidence but refused to appear as his
own witness in disproof of the p]'nsucﬁtiﬂn allegations, as postulated

under section 340(2) Cr.P.C.  He produced copies of his bail
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He offered to lead defence evidence but refused to appear as his

own witness in disproof of the prosecution allegations, as postulated

under section 340(2) CrP.C. He produced copies of his bail
application maoved before trial court as well as before S.C.J
Magistrate, Abbottabad alongwith his written statement in terms ol

section 263-F(5) Criminal Procedure Code.

24, Mst Rukhsana Moz appellant also denied the proseeation story
m_foto, She took up the plea of torture by the police alter her
apprehension. She oeither ollerad o e delence evidenee nor
eitered  the witpess hox o depose on eath i disproal ol the

prosceution allegations, vide section 34002 Cr.P.C-

25, It is necessary, al tlus stage, to reproduce the contessional
statement of Muhammad Rizwan in-extensio (pages 272 to 274 of the

paper book ):-
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26 There is available on record the copy of habeus corpus petition
moved by a learned advocate on behalf of the two appellants before
Peshawar High Court alleging their apprehension by the police on
26-9-1996 without any warrants. It was claimed in the application that
they were being detained illegally.

This petition came up for hearing before a leamed Judpe of
Ifeshawar Thigh Couwrt on 17-6-1990 and was disposed ol us having
ecome infractuous, on the sttement ol Ms Mubammad  Raligue
SHO, Mubanmad Khahd and Mubionmad Pard SO o0 the ellea
that both the petitioners i the habeus corpox petition hidd been
charged and areested in a0 muorder case vide FIR NodLTD dated
21-9-1990 registered at police station Doonga Gali The assertion by
the police that the alleged detenues had been arrested on 4-10-1996
was noticed in the order,

There are also available on record, duly exhibited (i). copy of

receipt of Rs, 342,000/~ in fuvouwr of Muhammad Riaz deceased in
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respect of motor car No. PRB-87 {Honda Accord- 1985 Muodel) issued
by one Muhammad Irshad: (i), copy of receipt of advance money of
[R5, 30.000/- qua the car; (1i1).  open transfer letter; (iv). Registration
document of the car in the name of Gulistan Cinema; (v). Photo  copy
of bill for telephone No. 5320478 showing three calls being made
from it qua telephone Mo 293950, one on 1791996 and two on
| 5.9, | 6.

Report of Forensic Science Laboratory (Ex.PW.18/5) showed
that stains on pieces of wood, shin. shalwar and h:ln}'ﬂn,sent b i1Ju-e|'~:
of human blood and of the same group.

Second report of the Laboratory about one 32 bore revolver
No.A23260 containing 5 live cartridges in its was as under:-

“The presence of the gun powder residue in the barrel
of 32 bore revolver No.A23260 has revealed that fire
has been made through it, however NO DEFINITE
OPINION can be expressed as to when it was last
fired. The revolver No.A23260 is in proper working
order in its present condition.”™
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27.  We have heard the learned counsel for the parties and perused

the bulky record ol the case with their assistance.

28. It was argued by the learned counsel tor the appellants that the
retracted judicial confession of Muhammad Rizwan appellant was the
outcome of torture by the police. The last seen evidence of
Muhammad Miskeen PW.20 was suspect and same was the position
of identification of the appellants by him in the identification parade.
According to him, other corroborative pieces of evidence sought to be
utilized by the prosecution were either irrelevant or concocted.

On the other hand, learned counsel appearing for State stoutly
delended the impugned judgment and argued that the prosecution had
succeeded in bringing home the guilt to the appellants and trial court
had rightly convicted and sentenced them.

79,  The prosecution has relied on the following items of evidence
in support of its case:-

(i). Retracted judicial confession of Muhammad Rizwan appellant.
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(ii)
(il ).
(iv).
(v).

{vi).

(wi1).

(viii).

(ix).

30,

Evidence qua the deceased in the company of appellants
furnished by Mubammad Miskeen PW.

Identification of both the appellants in the identification parade
by Mubammad Miskeen PW.

Pointation of place of occurrence by both the appellantt in the
presence of Abdul Rehman PW.7.

Recoveries of blood stained pieces of wood / leaves and
pebbles from the place of oceurrence.

Medical evidence.

Recovery of car in question {rom Link Tempel Raod, Lahore
from the possession ol Safdar PW.15,

Recovery of revolver .1 on the pointation of Mst. Rukhsana
Naz appellant.

Sighting of car No, PRB-87 by Babar Javed PW.10 being driven
by some unknown person other than the deceased.

As regards the evidentiary value of retracted judicial confession

of an accused we deem 1t necessary W0 cile the dictim ol augus

supeeme Court in following three cases:-

(). 1992 5.C.MR 1983 aL 2015
(Ch. Muhaoumad Yagoobh and others Vs The St il
olhiers)

iy 2000 5.0 MR THES al 8D
( Il Moo versus The Slale)

(i) 1991 S.C.MLR, 942
{ Muhammad Gul versus The Staie)

In Ch. Muhammad Yagoob's case it was ruled at page 2015 of

the report as under:-

“The legal position, which has emerged from the
above reports, seems to be that in order to judge the
evidentiary value of retracted confession, the Courl is
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to advert to the question; whether the same appears 1o
have been made voluntarily, without any inducement,
duress or coercion with the object 1o state the wuth. 1F
the Court is satisfied on the above aspect, the mere fact
that there were some irregularities in recording of a
confession, would not warrant disregarding of the
same."

In Haq Nawaz’s case supra, it was lnid down as under:-

“IL 15 a osettled law thal the conviction ol an
aceused con be based even on a retracted
confesston, il the Court 1s satishied that the
conlession was made voluntarily, 1 loweyer, as
i rule ol eaution and prudence, the Court Tooks
Tor other evidence and material on record of the
case 1o seek carroborabhon ol the relrcted
confession,  belore convicting  the accused
ENhulimmmad Gul V. The State 1991 S0 MR
042,

To the same ellect s the carlier judgment of august
Supreme Court of Pakistan in Muobammad Col's case (1997 SNV
U420 AL puge U35 ol the report. B was held as ander:-

“I may ulso observe thal o retracted conlession 1=
sulliciem w make the basis ol recording conviclion bul
the Court as a rule of prudence sceks corroboration ol
the same on ull material particulars,”

31, Muhammad Rizwan appellant was arrested by the police on
4.10.1996, He was produced before Mr. Azhar KKhan, Senior Civil

Judpe! learned Judicial Magistrate, Peshawar on 10,10.1996 who
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recorded his conlessional statement after completing the requisite
legal formalities. Muhammad Rizwan appellant, in reply to count
question, before his confessional statement was recorded stated that
he was tortured by the police *to some extent.” He neither mentioned
the nature of torture inflicted upon him nor made any prayer for his
medical examination in support of his plea of torture. Even in the
habeus petition moved by the appellants there is not a single word
about any torture / pressure by the police though they were, allegedly,
in police custody for few days prior to their actual arrest. We have
reached irresistible conclusion that judicial conlession was made by
Muhammad Rizwan voluntarily and without any pressure / coercion /
torture by the police. It was at the stage of trial that on realizing the
grave consequences, likely to flow from his confession, he retracted it

by taking up the plea of torture.
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32.. We find that sufficient evidence of unimpeachable character is
available on record which provided corroboration to the confession of

Muhammad Rizwan appellant, as discussed in the sequel.

The appellants were seen by Muhammad Miskeen (PW-20) in
the company of the deceased in his car. He was related to him and had
a little chat when the car was stopped by the deceased near Rawal
Dam. During the identification parade he identified the appellants as
the companions of the deceased who took them to Murree-Ayubia for
a joy side/ excursion. Muhammad Miskeen had no motive whatsoever
to lalsely depose against the appellants.

33, [tisin evidence that the dead body was removed from the place
of murder by Munsif Khan LILC (PW-11) few days prior to the
apprehension of Lhe appellants. Some stained pieces of wood, leaves
and pebbles with human blood of same group had also been picked up
by the police from that spot. It was few days thereafter that

the appellants were apprehended and interropated. They correctly
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pointed out the place of occurrence to the police which was in their
exclusive knowledge. This is vet another circumstance providing
corroboration to the prosecution case,
34. The medical evidence showed that the deceased was killed by
firearm. Only one shot was fired which proved fatal. To the same
effect is the confessional statement of Muhammad Rizwan, though he
alleged that the shot was fired by him during scuffle with the
deceased. We are satisfied that, keeping in view the nature and extent
of injuries on the dead body. the deceased was Killed by a bullet fired
from a pistol / revolver and as such the prosecution had rightly relied
upon the medical evidence to conneet Muhammad Rizwan with the
murder, as confessed by him,

The recovery of car from Safdar PW at Lahore from his
workshop at the pointation ol the appellants 15 yet unﬂth.{tr piece of
strong corroborative evidence connecting the appellants with the

crime. After the murder the car was whisked away to Lahore by them
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and they tried to appropriate it to themselves by getting its colour
changed. Had the police not reached the garage/workshop of Safdar
PW in time it would have become well nigh impossible to trace it. The
number plate was fictitious and their being an open transfer letter,
picked up by the appellants Irom i, they would have managed its
transfer either in their own name and sold it to someone else.

35.  We, however, do not attach any importance to the deposition of

n
Sl
ot

Babar J;.vle;:l PW=10 who on the fa'l.ei'uP day, at about 6.00 p.m claimed
to have seen the car of the deceased being driven by some one else. It
must have become quite dark by that time and, in a fleeting glance, it
was not possible that witness could have noticed that the deceased
was not at the driving seat. Further, the car had no identifving marks/
features so as to be recognized as that of the deceased.

The recovery of revolver P1 at the pointation of the lady
appellant from her house is equally worthless. Mo crime empty was

recovered from the spot nor any lead piece retrieved lrom the body of
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the deceased so as to be connected with revolver P1. The crime
weapon, as per confession of Muhammad Rizwan, was thrown in the
woods in the hilly area after the occurrence and this seems 1o be true,
No reliance can be placed on the recovery of revolver P1 to hold that
the fatal shot was fired from it
36.  We are fully convinced that the pieces of evidence, Tﬂfl’.'.l'l't!ij. o
in paras 32-35 supta, prm'iden;l sufficient corroboration to the retracted
judicial contession of Muhammad Rizwan, keeping in view the
principles laid jiuwn by the apex court of the country in the three
precedents cases, quoted hereinbefore.
37. For the above reasons/ discussion we are satishied that
Muhammad Rizwan was rightly convicted by the trial court for Qatl-
E-Amd of the deceased Muhammad Riaz, within the purview of
section 302(b) PPC.

Mst. Rukhsana Naz is proved to be his accomplice in the crime

resulting in the murder of Muhammad Riaz. She escaped from the
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spot alongwith Mubammad Rizwan to Lahore and tried to grab his car
in consultation with him, She is convicted under section 302(b) read
with section 104 Pakistan Penal Code.
7.  The question of sentences 1o be awarded to the appellants needs
serious consideration. 1t is well settled that the confessional statement
15 to be either accepted or rejected as a whole while deciding a
criminal case. Muhammad Rizwan appellant had given explanation
for the murder of the deceased. According to him while he was awav
to urinate at soine hidden place the deceased took his sister Msi
Rukhsana Maz ino his clasp. When he returned he flew into rage on
seeing this objectionable posture and temporarily lost control over his
mind. He rushed towards the car, picked up the revolver from the
dash board and fired the fatal shot killing the deceased.

The explanation offered by Muhammad Rizwan for committing
murder appears to be plausible. The murder was neither pre-planned

nor the outcome of some previous enmity, The parties were on
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Inendly terms, as per prosecution itself. They had gone to the hilis for
excursion and there is a strong probability that taking benelit of
absence of Muhammad Rizwan from the spot the deceased took
liberty with Rukhsana Naz. His indecent act provoked Muhammad
Rizwan to such an extent that he killed him there and then.

38. Since provocation, sudden and grave, was pleaded by
Muhammad Rizwan as being the cause of murder of the deceased, we
musl seek guidance on the point from the dictum of Supreme Court in
:-:nmelﬂ-f' its reported judgments.

In Muhammad Saleem’s case (PLD 2002 358), it has been laid
down that the provocation in law means more than a provocative
incident, The provocation must be to such an extent as to temporarily
deprive the person provoked of the power of selll control as a result of
which he commits an unlawful act causing death.

In Abdul Haque's case (PLD 1996 page-1), while upholding

the plea of loss of power and self control on the part of the accused
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due to grave and sudden provocation the death sentence of the convict was
reduced to imprisonment lor life.

Similar view was expressed by their lordships of Supreme Court of
Pakistan in Muhammad Imran's case (PLD 2001 S.C 956) where the
provocation due to hurt to family honour was considered to be a mitigating
circumstances resulting mn conversion of the death sentence 1o imprisonment
lor life.

In Ijaz Hussain's case (2002 5.C.MLR 1455 at 1460), it was held as

under:-

“While visualizing the situation, an inlerence can be
drawn from the circumstances of the case under which the
occurrence had taken place that shortly before the occurrence
something unpleasant happened as a result of which appellant

was provoked and while losing self-control, he reacted and
inflicted injuries on the sensitive part of the body of deceased.”

39.  Tosum up, we are of the considered view that ends of justice would be
met if the eonviction is altered rom one under section 302/34-PPC to 302(b)
PPC and the sentence of death awarded to the appellant Muhammad Rizwan

is reduced to life unprisonment as Tazir, for committing of Qatl-e-Amd ol

deceased Mubammad Riaz. His conviction and sentences under
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sections 379 and 411 PPC are set aside and he is acquitted of the charges
thereunder. However, instead he is convicted under section 392 PPC and
sentenced to undergo fourteen years R.1. He shall also pay fine of Rs. 5,000/-

or in default thereof further suffer six months S.1. Both the sentences to ru .

5

concurrently.

So far as Mst. Rukhsana Naz, appellant / accused is concerned, her
conviction and sentences under section 302/34, 379 and 411 PPC are set aside
and she is acquitted after charges thereunder. Instead she is convicted under *
section 392 PPC and sentenced to fourteen vears R.1 with fine of Rs. 5,000/
or six months 5.1 in default thereot.

Order of the learned trial court passed in respect of payment of
compensation under section 544-A Criminal Procedure Code to be paid by the
each appellants to the legal heirs of the deceased or the sentences of
imprisonment in default thereof shall remain intact.

40, Mst, Rukhsana Naz was released on bail vide order dated 30.4.2004.
Her bail bonds are cancelled and she is directed to be taken into custody and

sent to jail to serve out the remaining sentence, with benefit of sectlon 382-8 Cr.F.C.

P4
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42,  Consequently, the revision petition (Cr. Revision Na.37/1 of

2002) for enhancement of sentences of the appellants is dismissed.

43, Death sentence awarded to Muhammad Rizwan is noi

confirmed and murder reference 15 answered 1n negative.

S

(SAEED-UR-REHMAN FARRUKH)

.Fuﬂgr
s L‘a
(CH. EJAZ YOUSAF) (DR. FIDA MUHAMMD KHAN)
Chief Justice Judge
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Dated the 29" March, 2006,
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JUDGMENT.
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