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Cr. ·Appeal No.l91/l of 2000 
Criminal revision No. 37 /I of 2002 
MtlnJer reference No. 9/I of 2001 

JUDGIVIENT: 

SAEED-UR-REHMAN FARRUKH, J.-. By this judgment 

we propose to decide the following three matters as these m~i se out of 

the common judgment dated I. 3-9-2000 passed by . learned I Sessions 

Judge, Abbottabad:-

I. Cr. Appeal No.l 91/l of 2000, 
(Muhammad Rizwan.and another Vs. The State). 

2. Cr. Revi sion No. 3 7 /I of 2002 
(Muhammad Rafiq Vs. Muhammad Rizwan and anoth ~J). 

3. Cr. Murder Reference No. 9/I of 200 l. 

I 

Through the impugned judgment, the learned tria l Judge 

convicted and sentenced the appellants as under:-

Muhammad Ri zv.tan 

i) U/s 302/34 PPC 

ii ) U/s 379 PPC 

· iii )U/s4 ll PPC 

Mst. Rukhsana Naz 

i ) U/s 302/34 PPC 

Death sentence and fine of 
Rs.one lac. u/s 544:.A <r r.P .C or i 

in default six months f·I. 
Three years R.I. and fine of 

. Rs. 5000/-
• I 

three years R.I. with ~~ ~n e of 
Rs.S OOO/-

f 

Li fe impri sonment and fi ne of · 
I 
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Cr. Appeal No. l91/l of2000 
Criminal revision No. 37/1 of2002 
Murder reference No. 9/I of 2001 

ii) U/s 379 PPC 

iii) U/s 411 PPC 

Rs. One lac u/s 544-A Cr.P.C 
or in de fault six Months R.I. 

Three years R.l and. fine of 
Rs.SOOO/-

Three years R .I. and fine of 
Rs.SOOOI-

Both the convicts have cha llenged their convictions I sentences 

by filing a joint appeal while the c:omplainant Mian Muhammad Ratl.q 

has filed rev iSIOn petition seeking enhancement of the sentences 

a warded to them. 

2. The genesis of the· case may be narrated . On 21 -9- 1996 Munsif 

Khan I.H.C police station Doonga Gali (PW-1 1 ), who was on patrol 

duty on hearing rumour about the presence of dead body lying neat· 

C hathri Walla Mohr rushed there. He found the dead body of a person 

aged 40/45 years lying there in a pool of blood w ith a wound on the 

left side of the chest out of wh ich blood was oozing. He searched the 

body of the deceased and recovered a sum of Rs.5229/- besides some 

visiting cards. After preparing spot inspectior1, the injury sheet (Ex-
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Cr. Appeal No.19lll of 2000 
Criminal revision No. 37 /I of 2002 
I\1urder reference No. 9/1 of 2001 

PW - l l /l) and inquest report (Ex-FW.il/2) he sent the dead bQdy for 

post mortem examination to the mortuary through Muhammad llyas 

constable. It was on the basis of his Murasila (Ex-PAll) that IliR was 

registered at police station Doonga Gali on 21-9-1996. 

3 . Investigation was initiated pnd on comp letion thereof both the 

<tppcllants Muhammad Rizv.,;an and Mst. Rukhsana Naz were 

challaneclto cou11 to face trial under sections 302/34, section 3 79, and 
; 

section 41 l PPC. 

Both the appellants denied_ the correctness of the allegations 

levelled against them in the charge sheet and c laimed triaL In a ll, 20 

witnesses were produced by the prosecution m support of its case 

besides tendering .some documents in the evidence . 

4. Mian Muhammad Rafig PW-1 deposed that the deceased Mian 

·rvluhammad Riaz was his elder brother who \Vas a contractor by 

.professio"n. During the days of occurrence he v-.ras constructing District 
' . 

Headquarter Hospital of. I Iaripur. He identifi ed the dead body of the 
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C1·iminal revision No. 37 /I of 2002 
Mu nler reference No. 9/1 of 2001 

deceased before police and the doctor, who conducted t'he post 

mortem examination. 

He went on to depose that the deceased was the owner of car 

bearing No. PRB-87 though it had not been transferred in his name 

officia llv. However the said car was 111 hi s use. The witness was 
~ ' 

shown photographs of the car (seven in number as Ex-PW- 1 12 to Ex-

P'vV- 1/8) and he identified the same. He deposed that both lhc accused 

were brother and sister inter-se and they lived in Lahore. 

During cross-examination, he conceded that he did not charge 

anyone for the murder of his brother at the time of ident ifi cation or the 

dead body. However, in his statement before the pol ice (recorded on 

24-9- 1996) he charged the appellants with the crime. He contended 

that at the time of identificati on of the deceased he inquired from the 

pol ice about the em· a nd was told that it had notbeen recovered so far. 

He del ivered photo copy of registration book of the car (to the 

police) which was " probabl y'' pmchasecl by his brother <ll 1-l <lri pu r 
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Criminal revision No. 37 /I of 2002 
Murder reference No. 9/1 of 2001 

about two I three years before the occurrence. A receipt about 

purchase o·f the car from Chaudhry lrshad '"~as produced by him 

before the police . He admitted that the car was registered in the name 

of Gu listan Cinema Lahore and he was not sure as to whether it was 

shown to be owned by one Muha.mmad Ari for no t. 

5. Mehmood Akbar Kiyani PW-2 deposed that he knew deceased 

Muhammad Riaz. On 21-9- l 996 he read the news about the murder of 

Mir Muttaza Bhutto· . He immediate ly contacted Mian Muhammad 

Riaz at Islamabad to discuss about the murder. He stated that he was 

member of Central Executi ve of National Peoples Party, Rawcdpindi 

while Mian Muhammad Riaz was President of N.P.P Islamabad. 

During the conversation the deceased informed him that he hac! 

rece ived some guests from Lahore and he vvould nng him up 

afterwards. It was at 1i1idnight that he received a call fro"m Aurangzeb, 

uncle of Muhammad Riaz, whi le he was asleep, who informed him · 

about his murder. Aforesaid Aurangzeb gave hi m the telephone 
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Murder reference No. 9/1 of 2001 

number of Mian Muhammad Rafig, youhger brother of the deceased 

at Abbottabad who talked to him to confirm the news about the 

murder of Muhammad Riaz. 

His assertion that it was Aurangzeb who inforDed him about 

the murder of the deceased was found missin.g in his statement before 

the police (Ex-PW-2/D-1 ). Same was the position abol1. his assert ion 

that it was Aurangzeb who gave him telephone numbe· of Muhammad 

Rafiq to talk about the murder at Abbottabad. The \\.tness vo lunteered; 

at that stag·~ that his statement was not recordd by the pol ice in his 
J 

presence. 

6. Aura~1gzeb PW-3 dep~sed tl"t the deceased was "connected 

with me in relation'·. Thev w~:: to stroll together in the Park F-1 0 in 
-' 

the evening. A fev .. ' days L1cFe the occurrence the deceased info rmed 

him that h·~ had gc.ne to lhore to purchase furniture for the marr·iage 

of hi ~. daughter. He 1d him that he met there Muhammad Rizwan 

i R 1 h ala N.:.t1')pellants who knew him ea rlie r <md thc v told him 
<.HiC Ll \. S t · · . -
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Cr. Appeal No.191/l of 2000 
Criminal revision No. 37/I of 2002 
Murder reference No. 9/1 of 2001 

that they would be visiting Islamabad for getting visa for Muhammad 

Rizwan. The deceased informed him that he would "take them to 

Ayubia for visit." This portion of the statement of the witness 

regarding conversation between him and deceased was objected to by 

the learned defence counsel as being hearsay. 

During cross-examiJ!ation, he conceded that he did not state 

before the police that the deceased had told him about his v isit to 

Lahore to purchase furniture for the marriage of his daughter. He also 

did not inform -him about the day on which hi s guests Muhammad 

Rizwan and Rukhsana Naz i.e, appellants herein, were to visit him. 

The deceased had also not mentioned the name of the country for 

which Muhammad Rizwan wished to obtain visa. He conceded that 

the deceased was not operating any traveling agency. 

7. Khalid Riaz ' PW-4 deposed that he was working with Amjad 

Khan at Shad Bagh jail road, Lahore, who was a car dealer. He and 

his fi·iend Javed Iqbal went to Johar Town and met a police officer 
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Criminal revision No. 37/I of2002 
Murder reference No. 9/1 of 2001 

who requested them to witness the recovery of case property of this 

case. The police party entered the house alongwith him (the witness), 

Javed Iqbal and Mst. Rukhsana Naz appellant. She led them to a room 

in the upper story of the house and, in their presence, she produced 

revo lver Ex-PI, four li ve rounds (Ex-P2), and a license (P-3) which 

were sealed into two parcels. The recovery memo qua these, items 

(Ex-PW-411) bore hi s signature as a marginal wi tness . Javed Iqba l 

also signed it 111 hi s presence. The police offi cer also 1xepared site 

sketch of the house from \vhere the pisto l was recovered. 

During cross-examination, he stated that no Counci lor from 

Lahore was avai lable at the spot "for pointing out the recovery.'' The 

witness gave the descri ption of the location of the house. He, 

however, could not slate as to whether the house was situated wi thin 

the limits of Muni cipal Committee or Cantonment. He admitted that 

the place of recovery was at a distance of 8/9 kilometers from his 

house. 
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Cr~ Appeal No.19111 of 2000 
Criminal revision No. 37/1 of 2002 
Murder reference No. 9/1 of2001 

8. Malik Riasat Ali P\V-5 deposed that he was working as 

Property dealer in sector I -1 0, Islamabad. On 2 1-9- 1996 he had gone 

to the place known as " 17 Meal" tn connection w ith purchase of 

some land. At 11.00 a.m, while he was waiting for his compani on' on 

the road side, motor car No. PRB-87 owned by M uhanimad Riaz 

.. deceased reached there. It was being driven by him. M uhammad Riaz 

on spotting him stopped the car for a minute or two. One person was 

sitting with ~1uhammad Riaz on the front seat ~hi le a lady was seated 

in the rear seat. On inquiry the deceased stated t~at he was on his way 

to Murree. The person who was accompanied the deceased was a tall 

man and clean shaved while the lady was aged about 40 to 45 years 

and was a fashionable one. On the next morning he heard about the 

murder of Muhammad Riaz. He conveyed information (abouL his 

meting the deceased) to Mian Muhammad Ratiq, after the funeral 

ceremony was over. 
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During cross-examination, he a elm itted that he appeared before 

the police on the Jld day o f' the occurrence . He denied the suggest jon 

that his s tatement was anti-dated. He received the informat ion about 

the occurrence on the "morning of next follow ing day o n v,rhich he· 

met the deceased." He did not convey this info rmation further to 
J. 

anybody. He met Mian Muhammad Rafiq and Miskeen PWs on the 

afternoon of the clay next following the clay of occurrence. He d id not 

know whether M iskeen PW was brothe r oftbe w idow of the deceased. 

He conceded that the deceased was 11ot his fri end. He ta lked to the 

deceased ordy for one or two minutes at the p lace called " 17 Meal". 

He had not seen the companions of the deceased earlier. Hi s asserti on 

that the male companion of the deceased was tal l statured 'vas fou nd 

missing in his s tatement before the po li ce (Ex-DA). Tt was sugge,sted 

to him that per prosecution version Mr. Wasti , Director C.D.A saw the 

dece8secl along w ith a woman at 2.00 p.m o n the clay of occu rrence at 

Ayubia wh ich was at a very sho rt distance fro111 the place or 
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Criminal revision No. 37 /I of 2002 
Murder refere.ncc No. 9/1 of 2001 

occurrence. The witness replied that he diu not know Mr. Wasti and , 

therefore, he could not accept this suggestion . 

. 9. Abdus Saeed Tehsildar PW-6 deposed that during the clays of 

occurrence he was posted as Tehsildar, District Abbottabacl. On 16-

I 0-1996 SHO police station Doonga Gali brought an appl ication Ex-

PW-6/ 1 which was duly marked to him by the Senior Civil Judge 

Abbottabad on wh ich he went to the District Jail Abbottabacl. He 

arranged 111 the jail the identification parade of the accused. Mst. 

Rukhsana Naz appellant alongwith few other females was brought 

there ·and the witnesses were summoned to identify the accused. 

Muhammad !Vliskeen PW correctly identified Mst. Rukhsana Naz 

appellant. This process was repeated thrice by him. He prepared re~ort 

Ex-PW-6/2 (in thi s behalt), 111 his handwriting whi ch bore hi s 

signature. On the same day Muhammad Rizwan appel lant was 

produced before him for identi fication parade. He was correctly 
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identified by Muhammad Miskeen and Riasat A li PWs vide report Ex-

PW-6/3. 

This witness \vas cross-examined at some length by the defence 

in a n attempt to show that he did not take proper precautions to ensure 

that correct and proper identifi c-ation parade \vas held. However, 

nothing materially benefi c ial fo r the defence· came o ut on record 111 

this behalf. He denied the suggestion that the accused objected that the 

w itnesses had seen them. He did not ask the SHO the reason for the 

de lay in applying for identification parade. 

I 0. Abdur Rehman PW-7, ex-counci lor of Union Council Seer vlas 

a marginal witness to the pointat ion memo (Ex-PW -7/l) through 

which both the appellants , while in po li ce custody, led the 1.0 to the 

place of occurrence known as Chattar Wala Mohr and a lso the place 

where M uhammad Riaz deceased was done to death. They also 

poi~tecl out the place from where the pol ice took into possession car 

No. PRB-87 . H e sig ned the s~tiJ memo as a marginal w itness. 
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Criminal revision No. 37 /J of 2002 
M ua·dcr reference No. 9/1 of 2001 

During cross-examination, he explained that he had gone to 

police post Cham~.la Gali to peruse a report which was lodged by him 

8nd the I.O asked him to join the investigation of the present case. 

II. Sultan F.C P\V-8 \:vas marginal witness to recovery 111emo (Ex-

PW-8/1) regarding recovery of currency notes worth Rs.5229/- of 

different denominations (Ex-P4 ), seven cards (Ex-P5 ), and one C:.1sio 

Watch (Ex-P6), during the search of the body of the deceased. He was 

also marginal witness of recovery memo of few pieces of wood Ex-P7 

along,vith · leaves and pebbles Ex-P8 \Vhich were blood stained 

( Ex-PW-8/2). His assertion that wood p1eces were reco~ered was 

!'ound missing in his statement before the pol ice. 

Statement of Raj Muhammad, Head constable P\V-9 1s of 

formal nature and need not be dilated upon. 

12. Statement of Babar Javed, resident of House No.1 55, Street 

No.22, Sector F-1 012, Islamabad (PW -1 0) is to the effect that he was 

property dealer in F-1 0 rvl arkaz Islamabad. Muhammad Riaz dcccascd 
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was known to him fo r the last three/lour years pri or to the occurrence. 

On 21-9-1996 he alongwith his family had gone to Murree. At about 

5.00 I 6.00 p.m. wh ile he was standing near Committee Bagh he saw 

the car of Muhammad Riaz (PRB-87) commg from Murree. He 

signaled the car to stop but the driver did not obli ge. He noticed that 

some unknown person was driving it. A lady was sitting beside him in 

the front seat. He rang up Muhammad Riaz and hi s daughter who 

informed him that he had not returned home till then. On the 

following day Mian JVIuhammad Rafiq complainant informed him 

about the murcter of his brother Muhammad Riaz in Nathiagali area . 

During cross-examination, he stated that he did not know as to 

whether the car No. PRB-87 was owned by Muhammad Riaz or not. 

However, he had seen it being used by him while he was alive. He 

stated that the deceased was a political figure and well known to him. 

He met Mian Muhammad Rafiq PW on the day of funeral of the 

deceased. He insisted that he cou ld recogn ize the car by its colour. 



16 

C r. Appeal No.l911J of 2000 
Cri·minal•·evision No. 37/I of 2002 
Mun.ler reference No. 9/I of 2001 

I 3. Munsif Khan P\V-1 l posted as IHC police stat ion, Doonga Gali 

at the relevant time, clcposecl that on receipt of informati on abou t the 

presence of a dend body at Chatri Mohr he reached the spot and 

searched the body of the deceased and recovered a sum of Rs.5229/-

and few cards of different names. He prepared the Murasila, m_1ury 

sheet and inquest report and sent the dead body to the mortuary 8 l 

Ci vi I I Jospital, Abboltahad . 

· 14. Muhammad ll yas constable PW -1 2 escorted the dead body to 

the mortuary and after the post mortem handed it over to the relatives 

of the deceased. 

15. DL Vlaqe1r Ahmad PW- 13 deposed tha t during the days of 

occurrence he was posted tn Distri ct Headquarter Hospita l 

Abbottabad. On :22-9-1 996, he conducted post mortem examination 

on the dead body of fvJuhammacl Riaz. ·According to his· observati ons, 

ngors mortis had started developing 111 the body. He noticed the 

following injuries:-
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INJ URIES : 

I. An entry wound on the chest on left side in the II flh 
intercostals space 3 to 4 inches to the left of sternnl 
border. It measured nbout Yz" X W' in diameter 
inve11ed and there are no signs tatrooing or 
blackening. 

2. An exit wound on the back on left side below the tip 
of scapul a, in the 8'11 intercostal space. The wound 
measures about 3" X 3'' in dian1eter and edges are 
averted wi th large amount of blood found oozing rrom 
it. 

A1300MEN: 

Sto111acll: Panicle rood digested round in the stomach . 

THORAX : 

I. Ri bs and ca rtii ~Igcs IK· Inw wou 11d No. I l·ound 
l'ractured. 

I .en both pleurae !(Hind rupt ured <llld coll:q1scd :111d 
k ll pleurae GlVity \\': IS ruiJ or blood (:1h0U l )()() 111 !) 
round illsi dc it. 

.1 . l.c n lung ltHIIH.I lucer:ll ed in the lower lube d11e It\ 

w< ,u nd No. I . 

4. I .en VCil tric k or the llcmt l(llllld l:lCL'I'(I(Cd <IIlli 

penetrated tll rougl1 <IIld through. 

In the opini on of the doctor the death wns due to lire llrlll inj ury 

resulting 111 senous damage to the heart and len lung. The ti me 

between injury and death was wi thin I S mi nu tes and between dea th 

and postmortem was within 12 hours. He proved his post mortem 

report Cx-PW-1 3/ I. 
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During cross-examination, he stated that it was not possible ror 

him to say whether the injuries were caused by a shot fi red rrom a 32 · 

bore revo lver or a 30 bore pistol or a t·it1e because he was not fire arm 

expert. He also could not say with certainly that the injuries could be 

caused by a shot 1i 1·e from a distance of 50 to 60 reet nor could be say 

that a stray bullet struck. the deceased. 

16. Ghulam Sar\\'ar AS l PW- J 4 was a marginal wi Lness o [" recovc1·y 

memo (ExPW-14/ 1) regarding a Photostat copy of duplicate bill or 

telephone 111 the name of Mst. Rukhsana Naz appellant. It was 

produced by tvlian ~luhammad Rafiq complainant. 

17. Statement or Safdar son of Allah Oilta PW-15 is Slated Lo be 

quite significant lor determination olthe rate ~fthis case. lle deposed 

that he was working as a painter of Motor Cars on Link Tempel Road. 

Lahore. On ~2-9- I 9<)6 the two appellants met him in a motor car o I' 

maroon colour and they asked him to change its colo.ur into golden in 

such a way it should like original one. His labour charges \\'ere li'\cd 



19 

Cr. Appeal :\o.l91 / l of :woo 
Criminal re' is ion \"o. 37/1 of 2002 
l\lunler reference :\o. tJ/ 1 of 2001 

<.1:-; J{ s.l5000- out ol· "hich the) paid him R~.:\000 -. ' I he\ kl't the 

'chicle bearing N o.PRII-182 "ith him and he -;t~trted the i)<t int\\ nt k. 

\ller nne \\Tek \luh~lllllll<ld Ri /.\\ <.111 aga1n 'isitcd his shop <Ind t;<)l 

one coating or p<1int dune ill hi s presence . !"he \\ itm:~s dc nwndcd !'rum 

him the remaining money but he did not oblige . llc, howe\ cr. g<t\ e his 

telephone number 111 \\Titino to him. It ,,·a~ nn i'i-10-lll 
1::' 

l\lulwmmacl Ri zwan kd the poliL·e party in handcurr to his,, 

lie pointed out the car in question lo the police '' hich w~ts t~tkcn ''· 

possc . ..;s ion b::- it. 

Thi " "itne::.~ "<t!:- <; uhjccted to somc,,·hat 

co..; aminalion and his assertion that the car \\,ts p.mly J1<Iintcd h: hi111 in 

the presence ol' \ \uhammacl l{izwan appellant an d he g<.l\ e his 

telephone number in Writing\\ <1S round 111is::-. ing in his Sli.llL'llll'lll lll1dcr 

sccti un 161 Cr. i> .C. lie <.knictl the suggc~llon tlwt tilt.' 11olicc 

pressurized him to make sta tement bermc (\iagistr<ttt.' in support nl' thc 

prosecution Gl~L'. 
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18. Mehmood Irshad PvV- 16 deposed that the car in question " ·hich 

was lloncla Accord. rvlodcl 1984-85 \•Vas p un:h~lsed by hi m rrom 

Kaya11i Motor Ra" alpindi hu t it had not ye t been tr~t n s!Crred 111 his 

tWtl1C. lie sold the salllc th rough Kavani Motor. 1\:1\v;tl pi mli in I C)l) I to 

l ) ll l' 'lu h<unmad 1\ i:v th rough <t reccipl. l ie produced photnst:tt l'OI)Y 

or the I'Cl'l'i pt ( I ~:\- ]>\V -1 (,fl) li.H' :t Sll l11 or Rs. \. 12000/-. I k lt:tiHkd 

rq_4. islralion book to tltL' huycr. 

I )uring cross-l'\: llnin;lliun, it C:tlllC out tlt:ll the 1;1d lh:tt Ill· sold 

the c:t r through 1(:1) :111 i llll>lms w<ts not 111L'Itt ioncd 111 h is st;tll'l lh .. ' ltl 

hc l'n rc the police under section I() I Cr.P.C. I lc Lknicd !he su~~cstion 

that the reason Cor no t getting the car transrerred i n hi s name W <I S to 

avoid the payment of ta:\ . 

19. fVlr. Azhar Khan. Senior Civil Judge/ Judicial Ma:is trate. 

Peshawar entered the witness box as PW-17. I k deposed that du ri ng 
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the d41 ys e f eccurrerice he was ~·stet! as s:enier Civi i'Jutlge I Judicial 
. . 0 . . . . 

fVI.a~istrate, A •• otta.ad. en · lt-lt.-1 99w• M uhari11nad R izwan 

appellant was pr•tlucetl befe re him ·fer recei·tl ing his confessional -

statement. After ••serving the requisite le;~al requirements in this · 

bchal f' he proceeded to record his conlessionul slale lllt.:n l ( l·:x-PW.:. 

17/2). l _le dicl~ttcd the same 19 h is slcno verh<~tim. ()n L'otllpktiun ol· 

the statement it w~1s read out to Muha~lllllad Ri:t.wan <lpp,L· II ~ll t i 11 11d he .. : 

apJtCIH.Icd hiscerti ficalc vide section 36~ Cr.P.C ( Ex-PW- 17/J ). 

During · cross-cxmn i·n ~1tion, . he · ndmi ttcd lh<l l h ·. WitS not 

Rizwan were . ~ol n:movcd hcl~m.: reco:rd ing his sl :llelll!-.; ll l. T he 

\ 

appl.icatien presented by the police for rccor.dil1g the ·con !Cssional 

statement 4ii4i net ·;nentien. t l~ e · tlate ef ari·est e f Muhanimc~tl - Rizwmi . . 

He w~nt en te tlepe~e that ·after recerc in, the cenfessien~ l st~tement 

e f Muhammad Jtizwan ·was han tletl ev~~r te .Karim • ad Heat! 
.. 

cttnsla.lc for takin~ l1im to j ud icial 'toci~- ,L!P - l~}c -~~~J~~(J~:!,!;~~,Y,:i.~ was,p~)~~-
• -· , : . • ~· . • . J•· . •.•• 

:.t· :~·. 
::- .;. 
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m hi~ knew1ed,e that the S.H:• e•tainetl. a jail :w~~ran,~_fr4tti1 · the : 
· .. .. ·. . .. : . . 

.· ·: · : · · .. . :· . 
'·: ....... . ' .. 

:Assi~tant. C•i1~missiener Alt•~tta~all in .cenn.ectien ~{ h ·;~F-~d~~fn~s· : . ·. · 
. .. :·' " . . . . . . ; . . . '• .. 

. - . . :, . ," : •' . . . ~- . ·. : ·. . . . 

· .. .. .. :: 

. ·. 
· .. . ' .. : . · : ' . . ·· .. ' 

· . uh~er. sectien 117/1·5 L Cr.P.C ani that the ceuns~l •f t . e>ac~·us~4t~hall : . . ::\. :: . ·.. . :, : ' . .. . . .. . . . . . . ·. ,. -:·· . . : . . . .... 
. > . ... . ·: .. .·. · .. . 

• : .. 

. · :· fiJ~~ .a.}:lalteus c•rpus peti tien ur~aer sect~ en ~' 1 :ert · ~ -'f.;h~;~'-· _~H·e,. 
. . . ': · :·· . . . . . ·, ,, . 

. . : . 
. ' : : ..... 

. . .... 

He ;went •11 te ~epese that ·ile -rec~rllell the st~tei 
. . .. . . . .• .. · 

· .. ·. : .. _.·· 
·,,'. 

··•··· .: · .• i 

andTa.j~ua~tin PWs unaer secti•n 1 '"' Cr,P'.C. •n 21.:1 2.(9.'-•· •· 
. ' .. 

. ·~ . . ' : 

· . .. ·:: · .. .. ;. :· .· 
. : ... ·: '.: : . . . . 

21. . ··zultiqar ctmsta•le attacheti · t • . p•lice . stati•~ .. c :i :y. , A_·•~•tta~·a•, · ·· 
', •' .. . . . •' .· . . .·· .. · .. · . ... · .· . . . . . 

···. ·. :·· . . :' : ·.·: ·. 
.. ' ~ .. ·. /'; : .~ ·· .. : 

';-'.', . 

PW-d I ll.ep•sea .that he teek . articles mentienea ·in h¢ :~ receipts:' : t• 
•,• ' ' ' ' ' ' ' ' : '•,' • ' I ' ' \ · : ' • 

.·: ·.. . . .. . . ; 
. : . . . . . 

. .:···.· ... ·· .. . . •: 
· . . · ... 

· .. F:$.L _reshawar. . . ~ 
.·.. '· 

·· 21. .· · Muhammati RafiqueKh~risHePW~ -l' ll.e,•s_e · · .thai~orin:· the · . . ·. . •'' . . . ..· .. ·· ' • .·• ._.._, .. . . .. . . . . 
.· ... :· . 

. <, : 

. : : .. 
':·.:·~·. : .. 

· . .. : 

. · .. · . . 
:' .: ' • " . . .. . .·.. . . . . . . ' :. ;,., (;.;,' > ·. :<:. : ... 

• . . the· receveries •f •l••• stained;pieces' ef weed ai·~~- .itli pe~·les· ·ari•f 
· ... ··· . · .. ... · ., . ' ; : 

. ... 
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~efere him ~y Muhammael Ilyas censta~le, after ~test · me rtem 

exami natien. 

l-le «e,eseel that Mst. _Rukhsana Naz was arrestea en ~-ll-1 ''' 

an« she lee the ,etice ,arty te her heuse situate« m Jehar Tewn 

.. La here an« frem the cu,.eard she teek · eut revelver No. A232't 

(Ex-PI), J-ak Maele 32 ••re, feur live cartri1i~es (Ex-P2) which were_ 

foun el 111 the cham~er e f the revelver, alen~with a license (Ex-P- 3 ). 

These items were taken · in~• '•ssessien anel seale« inte ,arce l. · He 

arre~teel Muhammael Jtizwan a,,ellant eJn -4--1 1-1 ''' · whe maae. 

\ 

~isclosure anel lea te the rece very ef carNe . PRH-1 12 at . the sh•l' e r 

S. ares, ftainti n: anti •entin: . He feunel the num.er ,I ate e f the C<U te 

~e fic titieus ene. The vehicle hael •een earlier haneleel ever te 

Muhammae Safelar •enter. 

H~ further tlepesetl that viae applic•Ltien Ex-PW-1 ' /3 he sent · _. 

revel ver Ex-fit 1 te the Arm Expert threu~h the. Mehnrrar. He arran~cd 
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the identi ri cati on I arade 0 I' the (ICC Used In the ja i I pre lll iSCS by 

luhamm ad rvii sk een and tvlalrk Ri as8t Ali 11 \V's _ He <tl sn got 

reco rded the state ments or Safdar an d Taj -ud-D in un der· section 1-64 

Cr.P .C. The report of the Forensic Science Laborator); was produced 

b) him as [x-P \\." -]9/-.J.. He tonk into posseSSIO ll Photostat copy r 

telephone bi lls 111 the name of I\!J.st. Ru khsana Naz whi ch were 

produced befor·e h[m by .I\ !i an luhammad Rafiq . These coptes 

per·w ined to dates t.e, I 7-9- 1996, I 8-9-1996 an d <1garn 18-9-1996. 

/\J'ler completion o!' in vest igat ion he submitled challan in court. 

This witness ,,-as cross-e\.am ined ~·I t great length . He L'Oncedcd 

th;.ll despi te effons k )l- t\\·o days neither any eye- '' itness came IG"ln\ ;.11·d 

nor any clue about the culprit could be traced. During this period the 

i1westigation was " done on different J;>oss ibk lines'' . It was on 

23-9- 1996 that he met i'dian l\lluhammac\ Rallq at hi s h use 4ind 

during conversat io n ,,vith him it transpired that his brother 's wife h:Jd 

in l'ormecl him that her husband received a telephone ca ll from L~ho rc 
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and after closing it he informed her that he was going to rsiamabacl to 

attend/receive his guests who were coming there to co llect' visCI. He 

also told that they would visit M urree Ayubia. He took out hi s car and 

went away. lt did not come to his notice that deceased was of im moral 

character and that he was runn111g ·a guest house at Islamabad fo r 

immoral activities and black mail in g. It was on 24-9-1996 that the tvvo 

appel lants were interrogated and ultimately arrested. The witness was 

shovvn a copy of habeus corpus petition filed by the counsel of lhe 

appellants against him under sectiun 491 Cr.P .C alleging that they 

were detained by the po1 ice si llce 26-9-1996 (Ex-P\V- J 9/0-1 ). Copy 

of the order passed on the said habeus corpus petition, Ex-P \\' - 19/D-:? 

dated 9- I 0-1996 was also placed on record where by the sa id petition 

\Vas dismissed as having beco111e infractuous. This petition was filed 

in High Court on 3-10-1996 on which ~otice was issued lo him and he 

attended the court with record. According to him the arrest of the 

accused was made on 4-10- 1996 from Bus Stop, Hari p t~ r. He 
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conceded that on the day when Muhammad . Rizwan was produced 

be l'ore the Magistrate his co-accused i.e, sister \Vas in po lice custody 

in connection with this case. He denied the SUQ.Qestion the statement 
~~ . 

o f Muhammad Ri zwan under section 164 Cr.P.C was got extracted 

through 3 r<1 degree mcthous. 

He deposed that th e regi stered owner of the car, as reponed by 

th e Registration Authori ty Peshnwar, was Gul is tnn Cinema Lahore. 

He denied lack of knowledge that q1ere vvas some dispute between the 

deceased and one l\1ian Abdul Khaliq regarding sa le of some furniture 

. 
to him. 

22. Lasl witness produced by the prosecut ion was Muham m.ad 

tvfi skeen .resident of Rawa lpindi as PVv-20.' He deposed that 'he knew 

the deceased as well as !Vlian Muhammad Rafi q complainant. On :2 1-

9- 1996 at I 0.00 or I 0.30 a. m he was standing in the Chowk of Rawnl 

Dam \Va iting for a tax i. In the mea nwh ile, he saw .l\lluhammad Riaz 

(deceased) driving a car who stopped it near hi m and shook hand vv ith 
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him. He saw a young man sitt ing on the front seat with him> aged 

about 35 years or so and also a woman on the rear seat in t~e car. She 

was aged about 40 years or so. She was a fashionable woman. · 

It was on the night between 21/22-9-1996 that he learnt about 

the murder of Muhammad Riaz. He went to Abbottabad Jn the 

hospital and met Mian Muhammad Rafiq and intormed him about his 

meeting with the deceased in tbe company of a man and woman in the 

car which was heading towards Murree. 

He further deposed that he joined the identification parade in 

Abbottabad jail on 16-10-1996 and. he identified both the appellants as 

the persons who were seen by him m the brief meeting with the 

deceased> referred to above. 

During cross-examination> he stated .that the deceased was his . . 

. . 

paternal ~ousin. He denied the. suggestion that be was a bogus witness 

and that before the identi fication parade the accused had been shown 

' .. 
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tu him and Malik Ri asat 1\li PW by the police and their photographs 

had also been suppli ed to them. 

23. After closure or the prosecution evidence, the statements of the 

appellants were recorded under section 342 Cr.P .C. Muhammad 

Rizwan appellant, while denying the prosec uti on story in toto took up 

the plea that the itkntili e<t li on p<lrude, us hc ltl, W<ts illcg<tl. lie h<td 

spcc ilica ll y denied tlwt the c~tr hL' Ionging to dcn . .'~ t sctl ( 1 ' 1 {1~- l'\7) w~ts 

hi lll . 

PW- 17/2) he conceded that he did gel Lhc sl<tlcmcnl reco rded hut it 

was raise and involuntary and was the out come of the torture by the 

police deta ils whereof were mentioned by him in the application sent 

f'rom jail as well as 111 his habeus corpus petition, filed be fo re the 

Hon 'b le J-1 igh Court. 
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As regards requestion about the report of fore nsic sc tence 

expert vide Ex-PW-1 9/4. His answer was <1s under: -

As no cri me empty wrrs recovered from anywhere, 
this evidence was use less. Furthermore thi s evidence 
was contrary to alleged confession attributed to him, 
according to which the pistol used was a different one." 

l-Ie \·Vas asked to offer explanation about th e ca lls made on 

1 7-9- 1996 once <1nd twice on \8-9- 1 9~6 from the telephone of his 

sister to telephone No. 293950 ut Islamabad, " ·h ich belonged to lhe 

deceased. All that he could say that was the document was not duly 

proved and the evidence in this bchal f was irrelevant and false. 

In repl y to the questi on as to why the PWs have deposed 

agai nst him, he took up the plcn that the re latives of the deceased, 

Mi an Muhamp1ad Rafiq and Misl ecn PWs etc had falsely implicated 

h im in the case due to their ill-founded suspicion. 

He offered to lead def'encc ev idence but refused to appear as his 

own witness in di sproof of the prosecution allegations, as postulated 

I t.. ....,4 0(1) C I") C l-le p t·oclu·~ecl coptes of his ba il unc er sec ton .J - r. . . .... 
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He offered to lead defence evidence but refused to appear as his 

own witness in ~isproof of the prosecution allegations, as postu lated 

under section 340(2) Cr.P .C. He produced cop1es of his bai I 

applicntion moved before trial court as \Ne ll as hefore S.C'..l I 

Magistrate, Abbottabad alongwith hi.s wr·ittcn statement Ill terms or 

section 265-F(S) Crimin:l l Procedure Code. 

24. Mst. Ruk hs~uw N<ll. <lppc lh.ml ~dso denied the prusL·c ut iu11 stu1·y 

lD._loto..:. She took up th e plc<t ol" torture hy the pol icc :1l.tc r her 

entered tl1e willtcss IH>x to dcpt>Sc on o:tl h 111 disprou l' ol' t ilL· 

pro~ccution allegations, vide section 340(2} Cr.i> .C :-

25. lt IS necesst~ry at this stage, to reproduce the confessional 

statement of Muhammad Rizwan in-extensio (pages 272 to 274 of the 

p8per book):-
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26. There is avail ab le on record the copy of habeus corpus petition 

moved by a learned advocate on behalf of the two appel lants before 

Peshawar High Court al leging their apprehension by the po lice on 
1 

26-9-1996 withou t any warrants. lt was claimed in the application that 

they \VCrebeing detained ill egall y. 

This peti tion etlll le up f'or hc~1rin g bcrurc <l k' tmed .ludge ol· 

J>eskt\·V~lr lligh Court 0 11 17-(>- 1 ()t)() ' 'nd w:1s di sposed ol ' ~ 1 s h:lvil lt!-

bcl' ()tl1C in!'riH.:l liOtlS, 011 the Sl<llClllC11l o !' fVI /s l\lluh:1111 111<1d lb liquc 

th:tl hot h the petitioners 111 the lwhcus cmpus 1)ctitin11 h:1d hc~..·11 

clt:trgcd <tnd <liTCstcd 111 :1 lllurdcr c:ISL' vide 1:11\ No. I I 0 d:1 lcd 

2 1-<J -1 996 regi stered at pol ice statiun Doong:1 C:_d i. The assel'lion by 

the po li ce that the alleged cletenues had been arrested on 4-1 0-1996 

'"'as noticed in the order. 

There are also available on record, duly exhibited (i) . copy of 

receipt of Rs. 3,42,000/- 111 favour of Muhammad Riaz Jeceased 111 

·. 
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respect of motor car No. pgs-~7 (f Ionda Accord-1 985 Model) issued 

by one f'VIuhammacl lrshad: (ii). copy of receipt or advance !11011C) 01' 

!Zs. 50,000/- quc.1 the car; (iii ). open transfer letter; (iv) . Registration 

document of the car in the name of" Gulistan Cinema; (v) . Photo copy 

or bill ror telephone No. 5320478 showing three cal ls being made 

l'rom it qua telephone No.293950, one on 17.9.1 996 and t\\ o on 

18.9.1996. 

Report of Forensic Sc ience Laboratory ( Ex.P W.1 8/5) shO\\ eel 

th at stains on pieces of wood. shirt. shalwar and b<myan sent to it \\en~ 
I J 

or human blood and or the same group. 

Second report of the Laboratory about one 32 bore n~voh·er 

No.A23260 contain ing 5 li ve cartridges in its was as under:-

"The presence of the gun powder residue in the barrel 
of 32 bore revolver No.A23260 has re,·caled that !Ire 
has been made through it , hov.rever NO DEFINITE 
OPiNION can be expressed as to when it \Vas last 
tired. The revolver No.A23260 is in proper working 
order in its present condition." 



34 

Cr. Appeal No.191/l of 2000 
Criminal revision No. 37/1 of 2002 
Murder reference No. 9/I of 2001 

2 7. We have heard the learned counsel fo r tbe parties and perused 

the bulky record of the case with their assistm1ce. 

28. It was argued by the learned counsel for the appellants that the 

retracted judicial confession of Muhammad Rizwan appellant was the 

outcome of torture by the police. The last seen evidence of 

Muhammad r-.·Jiskeen PV/.20 was suspecl and same was the pos it ion 

of identification of the appellants by him in the identification pa rade . 

According to him, other corroborative p ieces of evidence sought to be 

utilized by the prosecution were either irrelevant or concocted. 

On the other hand, learned counsel appearing for State stoutly 

defended the impugned judgment and argued that the prosecution had 

succeeded in bringing home the guilt to the appellants and trial court 

had rightly convicted and sentenced them. 

29. The prosecution has relied on the follow ing items of evidence 

in suppo rt of its case:-

(i) . Retracted judicial confession of Muhammad Rizwan appel lanl. 
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(ii) Evidence qua the deceased in the company of appellants 
furnished by Muham mad N.liskeen PW. 

(iii). Identification of both the appellants in the idet]tification parade 
by Muhammad Miskecn PW. 

(iv). Pointation of place of occurrence by both the appel.lants in the 
presence of Abdul Rehman PW.7. 

( v ). Recoveries of blood stained pieces of wood I leaves and 
pebbles from the pl ace of occurrence. 

(vi). Medical evidence. · 
(vii). Recovery of car in question from Link Tempel Raod, Lahore 

from the possession ofSafdar .PW.l5. 
·(viii). Recovery of revolver P.l on the pointation of Mst. Rukhsana 

Naz appellant. 
(ix). Sighting of car No.PRB-87 by Babar Javed PW. l 0 being dri ven 

by some unknown person other than the deceased. 

30. As regards the evidentiary va lue of retracted judicia l confess ion 

Of an accused \VC ci ee111 it ll CCCSS~lry lo cite the cli Clll lll o!' ~ llll-;,LI S l 

( i }. 1 <J<J2 _ __._\i~. rvi.I~ .. I !)~J i lL 2.i).LS 
(Ch. MuiHIIlllll:ld Y:1qooh :111 d others Vs. Tile St:11L' :u td 

others) 

( i i) :woo S.l' MJL7X5_ ;11 X05 
( I bq Naw:tz versus The St:1lc) 

(iii) 1()()1 S.C.M.R. <J42 
( rvtuhamnwd Gu I versus The State) 

ln Ch. ·Mul1ammad Yaqoob's case it was· ru led at page 2015 of 

the report as under:-

"The legal posttJon, which has emerged. from the 
above repmts, seems to be that in order to judge the 
evidenti ary value of retracted confession, the Court is 
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to advert to the questi.on, whether the same appears to 
have been made voluntarily, without any indtKcmcnt, 
duress or coercion with the object to state the truth . If 
the Court is satisfied on the above aspect, the mere fact 
-that there were some irregularities in recording of a 
confession, wou ld not warrant di.sregarding o'f the 
same. '' 

In Haq Nawaz's case supra, it \Vas laid clown as under:-

" Jt is a settled law thnt the COllVIdlOI1 ol" <111 

accus·ed can b<..: based even on a retracted 
confess ion , i r the Court is s~t i slicd that the 
conkssion was nwdc voluntarily. IIowevn, <IS 

~~ rule ol' C<lUtion ~1nd prudcn<.:L\ the Court lnoks 
ror other ~.:vidence <llld maicri~ll on record or the 
case to sc<..:k coi-rohumliott or tlH:·. ret meted 
conll·ssion, l)cforc convtc·tmg the <lccus~..·d 
(rvluh:un11wd Clul V. The St;lk Jl)()l S.C.I\!I.IZ 
l)--J2 ). 

Tu lhc s;1n1e. el"kcl IS the c<~rlicr judgnlclll ul' ;lllgust 

Suprl'llH~ Court or P~tk ist<lll in Mulwmtn;HI (lu i 's C<ISe ( Jl)l) I S.< '. tvl.l~. 

<).:f2. i\t page !))) ll l.thc report it w;ls he ld <IS undn:-

"I nwy ~dso observe that a rclr~~~.:tcd con l<.:ssion 1s 

sul'ficicntto make the basis or recording conviction but ­
the Court as a rule of prudence seeks corroboration or 
the same on all material particular::;." 

,. 

3.l. tvluhammad Rizvlan appellant was arrested by the police on 

4.] 0.1996. He v,ras produced before Mr. Azhar Khan, Senior Civil 

Judge/ learned Judicial Magistrate, Peshawar on I 0.10.1996 who 
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recorded his confessional statement after completing the requis ite 

legal formaliti es. Muhammad Rizwan appellant, m reply to court 

question, before his confessional statement was recorded stated that 

he was tortured by the police " to some extent." He neither mentioned 

the nature of torture inflicted upon. him nor made any prayer for his 

medical examination tn supp01t of his plea of torture. Even tn the 

habeus petition moved by the appellants there is not a single word 

about any torture I pressure by the police though they were, allegedly, 

111 police custody for few days prior to thei r actual arrest. We have 

reached irresistible conclusion that judicial confession was made by 

M uhammad Rizwan voluntarily and without any pressure I coercion I 

torture by the police. It was at the stage of trial that on realizing the 

grave consequences, likely to flow from his confession, he retracted it 

by taking up the plea of t01ture. 
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i 
32. · We find that sufficient evidence 9f unimpeachab,le character is 

. I . 

I 
i 

available on record which provided corroboration to th~ confession of 

. I 

Muhammad Rizwan appell ant, as discussed in-the sequel. 
. I 

I ' 

The appellants were seen by Muhammad Miskeen (PW-20) ii1 
I 

. ' 

the .company of the deceased in his car. He was related ro him and had 
' I 

I .. 

a little chat when the car was stopped by the deceased near Rawal 
I 
I 

' 
' 

Dam. During the identification parade he iidentified the appellants as 

·, 

the companions of the deceased who took them to Murree-Ayubia for 

a joy side/ excursion. Muha.mm~d .Miskeen had no motive whatsoever 

to falsely depose against the appellants. 

33. It is in evidence that the dead body vvas removed from the place 

of murder by fVIunsif Khan I.H.C (P\V-11) few da~s pnor to the 

apprehension of the appellants. Some stained pieces of wood, leaves 

and pebbles with human blood of same group had als~ b.een picked up 

by the police from that spot. It was few days ; thereafter that 

' 
the appellants \Vere . apprehended and interrogated. ! They correctly 
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pointed out the place of ol:currence to the police which was in their 

exclusive knowledge. This IS yet another circumstance provid ing 

corroboration to the prosecution case. 

34 . The medical evidence showed that the deceased was kill ed by 

firearm. Only one shot was fired which proved fata l. To the same 

effect is the confessional statement of Muhammad Ri zwan, though he 

alleged that the shot was .'ired by him duri ng scuffl e with the 

deceased. We are satisfied that, keeping in view the nature and extent 

of injuries on the dead body, the deceased was killed by a bullet fired 

from a pistol I revo lver ancl as such the prosecution had rightly relied 

upon the medical evidence to connect Muhammad Rizwan with the . 

murder, as confessed by him. 

The recovery of car from Safdar PW at Lahore from his 

workshop at the pointation of the appellants is yet another piece of 

strong corroborative evidence connecting the appellants with the 

crime. After the murder the cnr w·as whi sked away to Lahore by them 
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and they tried to appropriate it to themselves by gett ing its colour 

changed. Had the police not reached the garage/workshop of Safdar 
I 

PW in time it w~uld have become well nigh imposs ible to 
1

trace it. The 

number plate was fictitious and their being an open transfer letter, 

picked up by the appellants from it, they would have managed its 

transfer either in their own name and sold it to someone else. 
I. 

;35._ We, however, do not attach any importance to the deposition of 

··:• ·.· . 
- ' :~ 

Babar.Javed PW-1 0 who on the fate~! day, at about 6.o'o p.m ~laimed 

. I ' 

to have seen the car of the deceased being driven by some o tie e l s~. It 

must have become quite dark by that time and, in a fl eeting glance, it 

was not possible that witness could have noticed that the deceased 

was not at the driving seat. Further, the car had no identifYing marks/ 

features so as to be recognized as that of the deceased. 

The recovery of revolver Pl at the pointation of the lady 

appellai1t from her house is equal,ly worthless. No crime empty was 

recovered Crom the spot nor any lead piece retrieved from the body or 
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the de~eased so as to be connected with revolver Pl. The cnme 

weapon, as per confession of Muhammad Rizwan, was thrown in the 

woods ·in the hilly area after the occurrence and this seems to be true. 

No reliance can be placed on the recovery of revolver P l to hold that 

the fatal shot was fired from it. 

36. We are fully convinced that the pieces of evidence, referred to 

in paras 32-35 supra, provided sufficient corroboration to the retracted 

judicial confession of Muhammad Rizwan, keeping 111 VIew the 

principles laid down by the apex comi of the country in the three 

precedents c21ses, quoted hereinbefore. 

3 7. For the above reasons/ discussion · we are satisi~ed that 

Muhammad Rizwan was rightly convicted by the tri al court for~ 

E-Amd of the deceased Muhammad Riaz, within the purvtew of 

section 302(b) PPC. 

Mst. Rukhsana Naz is proved to be his ·accomplice in the crime 

1·esulting in the murder of Muhammad Riaz. She escaped fro111 the 
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spot a longwith Ivluhammad Rizwan to Lahore and tried to g rab his car 

in consultation with him. She is convicted unde r section 302(b) read 

w ith section 109 Paki stan Penal Code. 

3 7. The question of sentences to be awarded to the appellants needs 

serious consideration. lt is well settled that the confessional statement· 

IS to be e ither accepted or rejected as a whole whi le deciding a 

criminal case. Ivluhammad Rizwan appellant had g1ven exp lanation 

for the mmdcr of the deceased. According to him vvhile he was away 

to urinate at some hidden place the deceased took hi s s ister Mst. 

Rukhsana Naz into his clasp. When he returned he fi ew into rage on 

seeing thi s objectionabl e posture and temporarily los t control over hi s 

min d. He rushed towards the car, picked up the revolver from the 

dash board and fired the fatal shot killing the deceased. 

The explanation offered by l'v1uhammad Rizwan fo r committi ng 

murder appears to be plausibl e. The murder .was neither pre-planned 

nor· the outcome or some previous enm ity . The parties were on 
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friendly terms, a ~ per prosecution itself. They had gone to the hills for 

excursiOn and there ts " ::>Lrong probabi lity that taking bene fit of 

absence of Ivluhammad Rizwan from the spot the deceased took 

liberty with Rukhsana N~z. His indecent act provoked 1uhammad 

Rizwan to such an extent th at he killed him there and.then. 

38. Since provocation, sudden and grave, was pleaded by 

Muhammad Rizwan as being the cause of murder of the deceased, we 

must seek guidance on the point from the dictum of Supreme CoLilt in 

some of its reported judgments. 

ln Muhammad Saleem's case (PLD 2002 558), it has been laid 

down that the provocati on tn law means more than a provocative 

incident. The provocation lllUSt be to such an extent as to temporarily 

depri ve the person provoked of the power of self control as a result of 

which he commits an unlaw ful act causing death . 

In Abdul Haque's case (PLD 1996 page-1 ), while upholding 

the plea of loss or power and self co.ntrol on the p::\rl o[ .. the accused 
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due to grave and suclclcn provocation the death sentence of the convict was 

reduced to imprisonment for I i fe . 

Similar view " as expressed by thei r lordships of Supreme Court or 

Pakistan m MuhamnwJ Imran 's case (PLD 2001 S.C 95G) where the 

provocation due to hurt to fami ly honour was considered to be a miti gatin ~ 
~ '--

circumstances resulting in conversion of the death sentence to imprisonment 

for life. 

In Jj az Hussain 's ca:se (2002 S.C.M.R J 455 at 1460), it vvas held as 

under:-

"While visualizing the situation, an inference can be 
drawn from the circumstances of the case under which the 
occurrence had taken place that shortl y before the occurrence 
something unpleasant happened as a result of which appellant 
v .. ·as provoked and while losing self-control, he reacted and 
inflicted injuries on the sensitive pa11 of the body of deceased." 

39. To sum up, we arc of the considered view that ends of justice would be 

met if the conviction is altered from one under section 302/34-PPC to 302(b) 

PPC and the sentence ol death awarded to the appellant Muhammad Rizwan 

is reduced to life impri sonment as Tazir, for committing of Qatl-e-Amd vi," 

deceased IVluhammad Riaz. His conv icti on and sentences under 
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sections 3 79 and 411 PPC arc set aside and he is · acqui tted of the charges 

thereunder. However, instead he ts convicted under· section 392 PPC and 

sentenced to undergo fourteen years R.I. He shall al so pay fi ne of Rs. 5,000/-

or in default thereof further suffer s ix months S .l. Both the sentences to n •• 
\ 

concurrently. 

So far as Mst. Rukhsana Naz, appellant I accused JS concerned, her 

conviction and sentences unde r section 302/34, 379 and 41 I PPC are set as ide 

a nd she is ~cquitted a fter charges thereunder. Instead she is convicted under 

section 392 PPC ancJ sentenced to fomteen years R.I with fine of Rs . 5,000/:-

' 
or s ix months S.I in default thereof. 

Order of the learned tria l court passed m respect of payment of 

compensation under section 544-A Criminal Procedure Code to be paid by the 

each appellants to the legal heirs of the deceased or the sentences c,f 

imprisonment in-defaul t thereof sha ll remain intact. 

40 . Mst. Rukhsana Naz v-/aS released on bai l v ide order dated 30.4.2004. 

Her bail bonds are cancelled and she is directed to be taken into custody and 

seht to )'ail to serve Olll the remaining senten ce, ¢-th benefit of section 382-B Cr .P~C. 

- _ ~ - )ttl 
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' 

42. Consequently, the rev1s1on petition (Cr. Revision No.37/l of 

-
2002) for enhancement of sentences of the appellants is dismissed. 

43 . Death sentence awarded to Muhammad . ~izwan ts not -
con firmed and murder reference is answered in negative. 

(SAEED-UR-REHMAN FARRUKH~· 

J mlge . j 

,.., ... 
(CH. EJAZ YOUSAF) 

Chief Justice 
(DR. FIDA MUHAMMD I<HAN) 

Judge 

Islamabad, 
Dated the 29111 1\'Iarch, 2006. 
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JUDGl\1ENT. 

SAEED-DR-REHMAN FARRUKH, J:- Same jl.tdgment 
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